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DELETION OF EXCLUSION CLAUSE BY RIDER OR 
ENDORSEMENT 


An insurance company issued a fire policy covering (1) goods, 
wares and merchandise (2) store, office and warehouse furniture 
and fixtures, and (3) machinery incidental to stores and ware- 
houses. The policy also contained an exclusion clause which 
stated that the policy did not cover “property in any manufacturing 
building owned or controlled by the assured.” Subsequently, the 
assured leased a manufacturing plant, together with all machinery 
and equipment therein, and there engaged in the manufacture of 
stock and poultry feed. By endorsement or rider attached to the 
policy, said exclusion clause was deleted from the policy and the 
new location was added to the coverage of the policy. The assured 
later purchased and installed in the manufacturing plant a Diesel 
motor which was used solely in the manufacture of stock and 
poultry feed. When a fire destroyed the entire stock of goods, and 
also the Diesel motor, located in the manufacturing plant, the 
insurance company paid the entire claim with the exception of the 
loss of the Diesel engine. 


Coverage of New Insurance Contract 


The assured claimed that the effect of the rider or the endorse- 
ment attached to the policy after it had assumed control of the 
manufacturing business was to extend the coverage of the policy 
to all property of the assured at the new location. The insurance 
company, on the other hand, contended that the plain reading of 
the terms of the rider disclosed that the coverage of the policy 
was not extended to a new type of property or to another class of 
machinery; that it only extended the coverage of the policy to 
a new location. The Florida Supreme Court, in Camden Fire 
Insurance Association v. Daylight Grocery Company, {| 300,900, 
agreed with the insurance company. 


Policy and Rider Construed 


The policy as originally written covered only machinery inci- 
dental to stores and warehouses. The exclusion clause stricken 
did not specifically mention machinery in any manufacturing build- 
ing owned by the assured, and thus before and after the striking 
of the exclusion clause, the coverage of the policy, insofar as 
machinery was concerned, was confined to machinery incidental to 
stores and warehouses. Nor did the additional language in the 
rider add anything to the coverage under the policy; it merely 
extended coverage to a new location. The subsequent deletion of 
the exclusion clause could not extend by implication the coverage 
of the policy so as to embrace manufacturing machinery, The 
policy and the rider permitted only one construction and there 
was no ambiguity obligating the court to construe them most 
favorably to the assured. 
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LT ITI TE I EE ORE SIE NEE ELITE ES LLG LBL OS IEE A LGA LIGL EAN LEELA DILL LE ALDER LE ALLELE LIE LEI LEONI, 


% FIRE AND CASUALTY * 


Mortgagee’s Duty to Change Insurance.—As a general rule, 
in the absence of an agreement to the contrary, a mort- 
gagee is not obligated to keep the mortgaged premises 
insured and the mere fact that the mortgagee is custodian 
of a policy procured by the mortgagor and has been re- 
quested to keep the premises insured does not impose upon 
him an obligation to do so (Tonini v. Thurman, Okla. 
Supreme Ct., J 300,898). 


Policy Differing from Binder.—Although binders were issued 
for robbery and burglary insurance, the policy when issued 
covered only robbery and the insured, who did not read the 
policy, was not permitted to recover for a burglary which 
occurred four years later (Fort Valley Coca Cola Bottling 
Co. v. Lumbermen’s Mutual Casualty Co., Ga. Ct. of App., 
{ 300,894). 


Coverage and Increase of Hazard.—The court ruled that 
damage by smoke from flames was covered by a policy 
insuring against loss by fire, but the insured was not per- 
mitted to recover under the policy because its installation 
and operation of the kerosene stove from which the damage 
originated increased the hazard (Freed’s Inc. v. American 
Home Fire Assur. Co., Mich. Supreme Ct., J 300,895). 


Wilful Burning.—The insured was permitted to recover under 
a fire insurance policy, the jury, by its verdict, concluding 
that she did not wilfully burn the dwelling house insured 
(World Fire & Marine Ins. Co. v. Edmondson, Ala. Supreme 
Ct., J 300,896). 


Insurers’ Rights as Subrogees.—The insurance companies which 
paid a mill owner his fire loss were not permitted to recover 
in Washington, as subrogees of the mill owner, from de- 
fendants, whose employee negligently caused the fire, be- 
cause the mill owner and defendants were joint venturers 
and defendants themselves were not guilty of negligence 
(Eagle Star Ins. Co. et al. v. Bean et al., U. S. C. C.A., 9th C., 
7 300,897). 


Agent’s Suit Against Insured.—The insured, sued by an insur- 
ance agent as subrogee of insurance companies to whom 
the agent paid the insured’s premiums, failed to show that 
the agent’s payments were made more than three years 
before suit was filed and the court refused to rule that the 


agent’s action was barred by the statute of limitations (Neely 
v. Johnson-Barksdale Co., Miss. Supreme Ct., J 300,899). 


% NEGLIGENCE 


(Other than Automobile) 


Administration of Gas Causing Death.—In an action to recover 
for the death of a patient allegedly caused by the adminis- 
tration of too large a quantity of gas during the course of 
a tooth extraction in defendant dentist’s office, the court 
ruled that the dentist was careless in the administration of 
the gas, since he continued its use after the discoloration of 
the skin gave him a warning signal (Harris, Spec. Admx. v. 
Wood, Minn. Supreme Ct., J 403,962). 


Tire Mounted on Defective Rim.—Where plaintiff, the owner 
of a service station, was injured when the lock ring on a 
mounted tire flew off as he was placing it in defendant 
customer’s truck, the court properly admitted plaintiff's 
testimony that on a previous occasion plaintiff had refused 
to mount a tire on this same rim because of its dangerously 
defective condition (Rogoff v. The Southern New England 
Contractors Supply Co., Conn. Supreme Ct. of Err., J 403,964). 


Permanent Wave Burn.—Where plaintiff customer alleged that 
she received scalp burns due to the carelessness of defend- 
ant’s beauty operator in giving her a permanent wave with 
an electric permanent-wave machine, it was error to instruct 
the jury that the burns resulted from a defective machine 
is well as from the carelessness of the operator, since the 
defectiveness of the machine was not alleged and not author- 
ized under the evidence (Ergle v. Davidson, Ga. Ct. of App.., 
1 403,959). 


Intoxicated Person Injured.—Plaintiff patron, who became in- 


toxicated in defendant’s tavern, had no cause of action 
against the tavern keeper for injuries sustained when he 
fell down the cellar steps after being directed to the wash- 
room, since the statute under which the suit was brought 
applied to innocent third parties who were injured by the 
intoxicated person, and not to the intoxicated person himself 


(Malone v. Lambrecht ct al., Mich. Supreme Ct., J 403,967), 


Tractor Breaking Through Concrete Floor.—In an action by 


plaintiff, foreman of a group employed by the city to demolish 
certain buildings, to recover for injuries sustained when a 
tractor owned by defendant construction company broke 
through a concrete floor over a concealed basement causing 
the crane to swing and hit plaintiff, it was not error for the 
trial court to find that the intervening cause was the un- 
expected sinking of the wheels of the tractor through the 
floor (Wortman v. R. L. Coolsaet Construction Co., Mich. 
Supreme Ct., J 403,968). 


Liability of General Contractor.—Where a stenographic clerk 


was hit on the head when a piece of timber fell from a 
scaffold during the remodeling of a government building in 
Tennessee, the general contractor was held liable for the 
negligent use of the scaffold which he had constructed 
without a shield to keep objects from falling therefrom, 
even though a sub-contractor was actually using the scaffold 
at the time of the accident (Blair, d.b.a. Algernon Blair Con- 
struction Co. et al. v. Durham, U. S. C. C. A,, 6th C.,, 
J 403,969). 


W. P. A. Worker Killed.—In an action to recover for the death 


of a W.P.A. worker who was killed when struck by a 
crane which the government had rented from defendant con- 
struction company together with its operator, a judgment for 
defendant was affirmed on the ground that in attempting to 
pull a trailer from a ditch, the operator was acting outside 
the scope of his employment, since the contract called for 
using the crane only to excavate and lift single sewer pipes 
(Koepke v. Matthews Brothers Construction Co., Ill. App. Ct., 
7 403,954). 


Spread of Bonfire—Where defendant built a bonfire in his 


yard and allowed it to spread to an adjoining field where 
plaintiff's cow was staked, it was not error, in the face of 
the court’s ruling out evidence of previous fires, to charge 
the jury that a person need not avoid the consequences of 
another’s negligence unless he had reason to apprehend the 
danger, since the jury could not have been misled (Tucker v. 
Cummings, Ga. Ct. of App., J 403,960). 


Child’s Fall from Balcony.—Where a tenant’s child fell through 


a defective railing on the balcony of his second-floor apart- 
ment, sustaining a fractured skull from hitting the pavement 
fourteen feet below, the appeal court, in reversing a judg- 
ment for defendant landlord, partially based its opinion on 
the unsworn written statement made by an eye-witness 
shortly after the accident, which statement the witness con- 
tradicted at the trial (Bartholomew v. Impastato et al., La. 
Ct. of App., J 403,963). 


Imbedded Meter Box.—The city was not answerable for in- 


juries sustained by a pedestrian who fell over a city meter 
box imbedded in the pavement but protruding about an inch 
above the cement, since liability is governed not on poss!- 
bility but on probability, and the fact that it was “possible 
for some one out of many to trip over so slight a projection 
did not make it dangerous (Forrester v. City of Nashville, 
Tenn. Supreme Ct., J 403,966). 


Collapse of Path over Burning Coal Slack.—There was no 


actionable negligence on the part of the owner of a coal 
mine when the surface crust of a foot path over his property 
collapsed and a pedestrian fell through into burning slack, 
since it was apparent that the mine owner did not direct or 
even know that W. P. A. workers in straightening out 4 
creek had piled the slack in a ditch, which was the cause 
of the coal’s spontaneously taking fire (Rosenberger v. The 
Consolidated Coal Co., Il. App. Ct., J 403,958). 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 





WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Worn Slippery Stairway.—In an action by a customer to re- 


cover for injuries sustained from a fall on the worn, slippery 
steps in defendant’s store, the appeal court declared that 
there was ample evidence to support a jury’s verdict for 
the customer and that the damages awarded were not ex- 
cessive (Freeman v. The Leader Mercantile Co., Ill. App. Ct., 
q 403,957). 


Handrail on Rear Stairway.—Where a tenant fell on a rear 


common stairway, it being apparent, from photographs, that 
defendant landlord did not maintain handrails as required 
by a city ordinance, whether the form of construction com- 
plied with the ordinance was a question of law for the 
court and a judgment for defendant was reversed on the 
ground that it was error to submit such a question to the jury 
(Smith v. Solger, Ill. App. Ct., 1 403,955). 


Snow on School Stairway.—It was error to allow a pupil to 


recover for injuries sustained by falling on an inside stair- 
way of a public school where pupils had tracked in snow 
from outside, since there was no evidence that the prin- 
cipal was negligent in commissioning a student monitor 
to sweep the steps (Lambert v. The City of New Haven, 
Conn. Supreme Ct. of Err., J 403,953). 


Child’s Head Crushed.—In an action to recover for the death 


of a four-year-old whose head was crushed.under a large 
construction pipe which had been used in a W. P.A. project 
two years previously, but which had been permitted to lie 
idle in a corner of a park where children habitually played, 
the city was relieved of liability (Gottesman, Admr,. v. City of 
Cleveland, Ohio Ct. of App., 7 403,956). 


Notice of Claim.—Where personal injuries incapacitated plain- 
tiff both physically and mentally, the court ruled that there 
was sufficient compliance with a city ordinance requiring 
notice of claim within thirty days, if notice was given within 
a reasonable time after the return of his faculties (City of 
Wichita Falls v. Geyer, Tex. Ct. of Civ. App., J 403,965). 


Dismissal Without Prejudice—Where the appeal court re- 
versed a judgment for plaintiff in an action to recover for 
injuries sustained from a fall on the basement stairway of 
leased premises in Missouri, it was error for the lower 
court to dismiss the case without prejudice unless condi- 
tioned upon payment of court costs in the trial court and 
in the appeal court (Home Owners’ Loan Corp. v. Huffman, 
U.S. C. C. A., 8th C., 7 403,961). 


* LIFE x 


Accidental Loss of Life-—The presence of a terminal disease 
at the time of a fatal accident did not bar recovery under 
a policy insuring against loss of life, resulting directly and 
independently of all other causes, from bodily injuries sus- 
tained through purely accidental means (Bristol v. Mutual 
Benefit Health & Accident Assn., Mich. Supreme Ct., §] 503,266). 


Vested Interest of Beneficiary —The insured had changed his 
beneficiary from his wife to his brother and back again to 
his wife and, after his death, the court ruled that the brother 
had failed to sustain his burden of proving a vested interest 
in the proceeds of the insurance and awarded them to the 
insured’s wife (Golembieski v. Golembieski, Mich. Supreme Ct., 
1 503,264). 


Irrevocable Beneficiaries—Where a wife procured policies of 
insurance on the life of her husband, naming their children 
as irrevocable beneficiaries, the court refused to permit the 
husband to modify or surrender the policies so as to divest 
the children of their vested interests therein without their 
consent (The Union Central Life Ins. Co. v. Harriss et al., 
U. S. Dist. Ct., S. D. of N. Y., $503,267). 


Official Receipt — The insurance agent’s failure to deliver with 
the policy the official receipt stipulated therein, if wrong, 
was a wrong of the insurer and the insurer was not per- 
mitted to avoid liability under the policy because such re- 
ceipt was not demanded by the insured (Life & Casualty 


Co. of Tenn. v. Jordan, Ga. Ct. of App., § 503,262). 


Misrepresentations in Application—Although the answers in- 
serted by the insurance agent to questions in the application 
for insurance were false, there was no wilful or intentional 
misrepresentation by the insured nor any evidence that the 
insurance would have been refused if the true facts had been 
known, and the beneficiary was entitled to recovery under 
the policy (N. Y. Life Ins. Co. v. Grow, Utah Supreme Ct., 
J 503,260). 


Physical Defect Concealed—A doctor who knew he had a 
defective right eye and that such would be material to the 
risk of insuring against loss of sight was not permitted to 
recover for loss of vision in his right eye because he had 
represented in his application that he was without physical 
defect (The Fidelity & Casualty Co. of N. Y. v. Middlemiss, 
Utah Supreme Ct., { 503,259). 


Group Insurance—Termination of Employment.—Under a group 
policy, providing for cessation of insurance upon notice of 
termination of employment from the employer to the in- 
surer, the insured, who was not working because of illness, 
was not entitled to notice of the termination of his employ- 
ment and insurance (Trimble v. Metropolitan Life Ins. Co., 
Mich. Supreme Ct., J 503,265). 


Total and Permanent Disability—The jury’s conclusion that 
one who played golf two or three times a week was not 
totally and permanently disabled was upheld upon writ of 
certiorari (Wallendorf v. N. Y. Life Ins. Co., Fla. Supreme 
Ct., § 503,258). 


Veteran’s Reinstatement of Insurance——The United States 
Government could not challenge the validity of the reinstate- 
ment of a veteran’s insurance on the ground that he con- 
cealed a pre-service disease because, at the time of the 
reinstatement, a statute provided that, for the purposes of 
the Veterans’ Act, a veteran must be conclusively pre- 
sumed to have been in sound health at the time he joined 
the army (Van Pelt v. The United States of America, U. S. 
C. C. A., 6th C., J 503,263). 


Reinsurance of Insolvent Company.—The court ruled that the 
fund withheld from the reinsurer of an insolvent insurer 
when the assets of the latter were transferred, was payable, 
after the expenses of trial and rehabilitation of the insolvent 
company, to the reinsurer for application to the discharge 
of liens against the reserve value of non-registered policies 
and contracts of the insolvent company, rather than to the 
policyholders of the insolvent company (Scheufler et al. v. 
Continental Life Ins. Co. et al., Mo. Supreme Ct., § 503,261). 


* AUTOMOBILE » 


Misrepresentations of Insurance Agent.—In Oklahoma the 
court granted reformation of an insurance contract which 
contained a clause, excluding damage resulting from the 
explosion of commodities carried on the truck involved 
where the insurance agent misrepresented that the policy, 
at the rates quoted, com full coverage (Ohio Casualty 
Ins. Co. v. Callaway et al., U. S. C. C. A., 10th C., J 707,352). 


Reformation of Policy.—A policy of insurance cannot be re- 
formed by one not a party to the contract; therefore, one 
who contended that he was an additional insured under an 
omnibus clause which had been deleted from a_ policy 
through the fraud of the insurer, was a stranger to the 
contract and could not bring this action in Kansas for 
reformation and relief (Employers Mutual Casualty Co. v. 
American Automobile Ins. Co., U. S. C. C. A., 10th C., 
q 707,361). 


Exclusion Clause.—Since the policy only excluded liability for 
commercial delivery in the named insured’s business occu- 
pation as listed in the policy, it did not exclude liability for 
commercial use of the vehicle in another business, and the 
insurer was liable under the policy for damages caused in 
Tennessee (Commercial Standard Ins. Co. v. Blankenship et al., 
U. S.C. C. A., 6th C., J 707,360). 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


“Business and Pleasure” Policy.—A policy which covered in- 
sured for “business and pleasure” uses of his automobile 
covered liability for his negligence in an accident in which 
sundry persons were injured while he was on his way to 
inspect some machinery in line with his employment as 
superintendent of a steel company in Ohio, since “business” 
was construed as meaning not personal business but that 
activity upon which the insured spent the major part of his 
time and out of which he made his living, and the employer’s 
non-ownership policy would come into effect only for an 
excess liability in the event of judgment against the em- 
ployee’s estate or against the employer (Employers’ Liability 
Assurance Corp. et al. v. Accident and Casualty Ins. Co. of 
Winterthur, Switzerland, U.S. C. C. A., 6th C., J] 707,359). 


Railroad Crossing Collision.—Plaintiffs failed to recover for the 
death of the decedent in a railroad crossing collision and 
the loss of the truck which decedent was driving, since the 
testimony demonstrated that, had the decedent looked in 
the direction in which the train was coming, he would have 
seen the train in ample time to have avoided the collision 
(Wuerz, Admx., et al. v. Southern Ry. Co., Ill. App. Ct., 
{| 707,356). 


Signals and Warnings.—Plaintiffs failed to recover for injuries 
sustained by the driver and the death of two of the occu- 
pants of the automobile which was struck by defendant’s 
train in a crossing collision, since the bell on the train was 
ringing, the crossing whistle had been blown and the lights 
in the windows of the passenger train were clearly visible 
to a driver approaching the crossing from the west (Spirito, 
Admx. et al. v. Lehigh Valley RK: &. Go, U. &. Dist. Ct. B.D. 
of N. Y., § 707,365). 


Joint Negligence.—Plaintiffs were not permitted to recover in 
their action for the death of the driver of the truck and 
the damage caused to the truck in a crossing collision with 
defendant’s engine, nor was defendant allowed to recover 
on its cross-complaint for damage to the engine, since the 
collision was caused by the joint negligence of the driver 
of the truck in travelling at such a rate of speed that he 
could not stop the truck on the icy pavement when he saw 
the crossing signal and the railroad’s negligence in running 
the engine in excess of the speed limit permitted by the 
ordinance (Hogue et al. v. The Colorado & Southern Ry. Co., 
Colo, Supreme Ct., { 707,366). 


Box Car Standing on Crossing.—Since plaintiffs’ decedent was 
not in the exercise of due care when, travelling sixty miles 
per hour, he ran into defendant’s box car which was stand- 
ing on the crossing, plaintiffs failed to recover in an action 
for his wrongful death and for damage caused to the car 
(Harper, Admx., et al. v. Thompson, Trustee, Missouri Pacific 
R. R. Co., Ill. App. Ct., J 707,363). 


Assured Clear Distance Ahead.—In plaintiff’s action in Ohio 
for injuries sustained when defendant’s car was driven onto 
the highway from a position on the left shoulder, causing 
plaintiff's car to overturn when plaintiff attempted to pass 
on the right shoulder, plaintiff was granted a new trial, since 
the trial court erred in giving an instruction under the 
assured clear distance ahead statute without giving the 
qualification that the person charged may offer proof in 
extenuation of his failure if the assured clear distance was 
suddenly cut down or lessened without his fault (Williams v. 


Powers, U. S.C. C. A., 6th C., J 707,348). 


Horse Roaming at Large.—In plaintiff's action for damage 
caused to an automobile by a collision with defendant's 
horse, roaming at large on the highway, the judgment for 
defendant was reversed and remanded, since the proof of 
ownership of the horse raised the presumption of negligence 
and shifted the burden of offering evidence to the owner to 
show, if possible, that he did not “permit” the horse to roam 
and had no knowledge of the samie (Adamcik v. Knight, Tex. 
Ct. of Civ. App., J 707,358). 

Passing Vehicle.—Plaintiff failed to recover for personal injuries 
sustained when, as the automobile in which she was riding 
attempted to pass defendant’s forward truck, the truck 
pulled out to pass the vehicle in front of it, and the car in 
which plaintiff was riding was forced off the road and turned 
over (Stevens v. Moore, d.b.a. Johnny Moore Trucking Co., 
Ill. App. Ct., J 707,357). 


Sovereign Immunity.—In an action to recover for personal 
injuries sustained when the car in which the petitioner was 
riding struck a bump and then a depression in a state high- 
way under construction, the action was dismissed under the 
doctrine of sovereign immunity (McNair v. State of Michigan 
et al., Mich. Supreme Ct., J 707,367). 


Bicycle and Automobile Collision.—Plaintiff recovered for per- 
sonal injuries sustained when defendants’ automobile, emerg- 
ing from the driveway of a gasoline station, struck plaintiff, 
who was riding his bicycle down the street and holding a 
flashlight in his hand instead of having a light attached to 
the bicycle in accordance with the statutory requirement 
(Coble, etc. v. McChane et al., lowa Supreme Ct., J 707,368). 

Guest or Occupant.—Plaintiffs failed to recover for the death 
of their decedent, who was killed in an intersection collision 
between the host’s car and the other defendant’s automobile, 
since the host was not guilty of a reckless disregard for the 
safety of the decedent (Dawson et al. v. Salt Lake Hardware 
Co. et al., Idaho Supreme Ct., J 707,351). 


Minor Injured.—The driver of a school bus was not held liable 
for injuries sustained by a child, who had alighted from 
the bus and was crossing the highway from behind the 
stopped bus when she was struck by an approaching vehicle 
(Gholston, etc. v. Richards et al., Tenn. Supreme Ct., §] 707,362). 


Child Crossing Street.—Plaintiff was granted a new trial in his 
action for the wrongful death of his nine-year-old son who, 
while crossing an intersection at the crosswalk, was struck 
by defendant’s speeding truck, since the verdict and judgment 
for defendant were against the manifest weight of the evi- 


dence (Crisler, Admr. v. Zahart, Ill. App. Ct., 707,369). 


Damages.—In plaintiff's action for injuries sustained when 
defendant negligently backed her automobile against him, 
pinning him between two cars, a verdict of $5,000.00 was 
excessive, since the jury had evidently proceeded on the 
theory that plaintiff had a contract of employment for life 
rather than a contract which was terminable at the will of 
either party (Brown v. Babcock, N. Y. Supreme Ct., App. 
Div., J 707,349). 

Severely Sprained Ankle.—Plaintiff, who was injured when the 
automobile in which he was a passenger collided in a head- 
on collision with defendant’s car which was zigzagging all 
over the road, recovered $1775.00 for the lacerations, contu- 
sions and a severely sprained ankle received in the accident, 
this court deeming that a greater award was excessive 


(Redden v. Blythe et al., La. Ct. of App., J 707,350). 
Release.—Plaintiff failed to recover for the loss of his left arm 
which had to be amputated after his car either was side- 
swiped by or sideswiped defendants’ truck, since he had 
executed a release for $495.00 some thirteen days after the 


accident (Davis v. Commercial Fuel & Service Co. et al., 
Ill. App. Ct., J 707,355). 
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